or otber interested parties in a foreign State hav ’ :
openi s o € aninterestinr i =
X rll)actirrllgg osf;ztfepa;;;wrllm lg, :1211 apr ocee.ding under the insolven:)?lili\sltslr(\)gffﬁz
L o tﬁe appfgi’czlt)' h otf th_e article provides for the enacting State to
as banks or insurance corrigznci)estm\f/}[;:l:vr,ngybtg PCZPfdeSignated e
regime under 1 : - subject to a special insolvency
be%:ause = :oelz/::c?eitg;‘%a] lav_vs. Thg ex'clu_sion was generally acceptatr)llcg
s b 2 ;1anc1a] services 1r'15.t1tutions usually required prompi
el ) 1ience were administered under special regulatory
rious States. To ensure transparency, it was considered that ;]}]

such exclusions should be expr i
essl i
yerearshid pressly mentioned by the enacting State under

ek rfxrntll:il: 2ra;1c D(:.ﬁm,t’lo‘r‘]s’ dgfmes the terms, “foreign proceeding
patesgecmme I‘)‘for eeding”, : foreign non-main proceeding”, “foreim;
‘ , “foreign court” and ' ”. “Forei i

e estabhshment . “Foreign proceeding”
proceeding including a ;roi:e;r;flagDszs:(;leCtlve'jUdi'Ciatl) i o

| : ' ! d on an interim basis, purs

l:;;\;l :::Sle?)t;rlﬁ ;czi :Etc;l:/ency in ?forelgn State in which proceeding t%e assé::z ta(:]g
o are su.bje.ct to cc_mt.rol or supervision by a foreign court

taking place in the g?;iagvl:;:‘l: ?hzrc;g):ldagon.hA i proceeding’;
St - S or has the centre of its main interests.
s [fzrg:; ;:?n ;?nalr; proc;edmg is deﬁnec_i as a foreign proceeding, oth§r
e T;})l otcee mg tak'mg place.m the State where the debtor has
e er.a ; e term “establishment” in this context, is defined to mean
D }?uma;o;s where the debtor carries out a non-transitory economic
i —— ean; ar.1d gqods or se'rvices. A “foreign representative”
e 5 gf ?Ut : or1§ed in a foreign proceeding to administer the
o eflqu.ldatlon of the debtor’s assets or affairs ortoactas a
o e foreign proceeding. “Foreign court” means ajudicial or

rity competent to control or supervise a foreign proceeding

e wherinlf}tz 1 t())ll'] lrt{temz?tlonal obligatons of this State’ explicitly provides
igations imposed on a State under thi '

o S o s Law conflicts with

” Ztother cb>blngatlons, arising out of a treaty or an agreement to which tlze

Staie may be party, then the requirements of such treaty or ag

ot y or agreement would
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a court or any other authority 1
referred toin this Law relating
operation with foreign courts . T
the use of insolvency legislation, fo
foreign courts. Article’5 calls fort
body administering a liquidation under 1
pehalf of a procee
foreign law.

Article 4 entitled ‘C ompeten_l_g)g_rﬂggl_hp_ﬁ_tyj provides for designating-
n the enacting State to perform the functions
to recognition of foreign proceedings and co-
his would increase the transparency and ease
r the benefit of foreign representatives and
he enacting State to authorise a person or

ts laws, to act in a foreign State on
ding in the enacting State, as permitted by the applicable

Article 6 on ‘Public policy excepti_o_r_lienables the courts of the enacting
lated by this Law, if such action

State from refusing to take an action contemp

would be manifestly contrary to the public policy of the State. Bearingin mind
ive a broad interpretation

the possibility of the Jdomestic courts, attempting to gl
of the term ‘public policy’- which would undermine the achievement of the
objectives of this Law, the Commission emphasised that the use of the term
‘manifestly’ in Article 6 was intended to convey the meaning that the public
policy exceptions should be interpreted restrictively and are meant to be
invoked under exceptional circumstances concerning matters of fundamental

importance for the enacting State.

Article 7 on ‘additional Assistance under other laws’provides that,
this Model Law does not fimit the power of the courts to render additional

assistance to a foreign representative, under laws of the enacting State.Article
8 on ‘interpretation’, lays down a rule of construction that in the interpretation
of the Model Law, courts might bear in mind the international origin of the
Law and the need to promote uniformity inits application and the observance

of good faith.

ubstantive and procedural

Chapter I, (Articles 9to 14) deals with thes
esentatives and creditors

aspects, as regards facilitating access of foreign repr
to the courts of the. enacting State. AMI_&QQ&,
entitles a foreign representative to apply directlytoa competent court in the
enacting State for the purpose of obtaining any relief available under this Law.
The main purpose of this provision is to ensure direct access by the foreign

representative to the courts, without having to meet the formal requirements
459



~utllas licences or consular actions. Article 10 on ‘Limited
- . - - ) - i
junisdiction’ porovides that the sole fact that 4 Tequest, pursuant to this Law, to

Y a foreign Iepresentative does not
subject the forei '

Article 11 on ‘application by a foreign Tepresentative to commenge 5
proceeding’, entitles a foreign representative to apply for commencement of
a proceeding under the laws of the enacting State, provided

other conditiong
for opening such proceedings are satisfied Hither to it had

been noted that
national insolvency legislations, while emumerating persons who may apply for
commencement of Proceedings, often did not refe

I to a foreign representative
The explicit reference to the foreign representative, under Article I1isintended

Article 13 on ‘Access of foreign creditors to a proceeding’provides
foraccess of foreign creditors to a proceeding under the laws of the enacting
State, Paragraph 1 embodies the principle of nondiscrimination,

isi ing of claims in insolvency
o s ?[‘:TeC;r::;ezgoirl:;(?:isd:snatmhienirriﬁlr(rll rinking for claims of foreign
pfoc?edmgs- i the clai’ms of foreign creditors shall no'f l?e ranked lowe;
B He(;] Ce’n- referential claims. An alternative provision tg paragrap
;haTlanS: (c:ililsr;'irg?natli)on against foreign tax and social security claims.
,a

Article 14 ‘Notification to foreign cradit_ors’lays downthe (;i)i;ocli:g:
for issuing notification to foreign creditors of an'msolvency procee gd o
E lssumof the enacting State. Paragraph 1 provides that, v.vhenever under th
. ]aWSﬁ . ctin S:t’ate notification is required to be givento cradltors in
| i ‘;“a SUC%I notiﬁ,cation shall also be given to “known cr.edltors that
B i iindresses” in this State. As inmany cases, the dead!me for filing
6 e e t established upon commencement of the proceedmgs,.but ata
. ';10 gs mmission opted for an uniform requirement that notlﬁcaFlon
i s Z't:rs be made ‘whenever’ the law of the enacting State required
» f9relgf_1 Cret 1 be given to all creditors. Such notification _shalll be made
.nOt_lf}Ciitl?“ r?less ﬁle court deems that some other form of notification wpuld
e y’};1 ragraph 2 also dispenses with the cumbersome and time-
" s e armf:’ll rocedures like, letters rogatory - used by many States }tlo
Consummg’f v tionpin a forign jurisdiction. Paragraph 3 _laYS den }tl ﬁ
eﬂ‘e‘?t . 1Caf a notiﬁcationbof commencement of a proceeding, which s ad
re;l;ﬁ;?gf: :181: time and place for filing of -claims; (b) i{ldicate v}\lzhe.t:g ;;clzci;gen
f:erleditors need to file their secured cla_ims; and (c) cc;lntauzi ZI:Z c())ft‘ tﬁ; lcoun_ i
as required by the laws of the enacting State or the or

i i elief

Chapter I entitled ‘Recognition of a Forelxgn Proceaii;;lf 2?: ff‘zreign
(Articles 15 to 24) addresses itself to rules concerning recogémres 15
» eding in the enacting State and the nature and procedu e
Izrzr?gn y o%relief, consequent,to the recognition. Article 1.’13 or;e ;)r% e
f%cl;r recc%oniton of a foreign proceeding’, lays dgwn the r:ae; ; i St s
appli ti%n for recognition of a foreign proceeding Parag. ap -
o tative may apply to the court for recognition oft oo
st Tepr'eser;lich heis appointed. The application for recognition ? a 22
Proceedm$ l:i] t:v - (a) a certified copy of the decision commencmg.the o?reogm
aigggz?ri]reandyappointing the foreign repres‘entat‘ive or, (b)a cer(tili{rilca;f1 <>
fhe foreigral court affirming the existence of the foreign proceeding )



appointment of foreign representative. Inthe absence of such evidence stated
in (a) and (b), any other evidence to that effect, which is acceptable to the
court may be produced. A statement, identifying all foreign proceedings in
respect of the debtor, as known to the foreign representative, shall also be
attached. Asregards the admissibility of these documents, Article 16 lays
down a set of presumptions which acknowledge the authenticity of the
documents, until proof'to the contrary is produced.

Article 17 on "Decision to recognise a foreign proceeding’elaborates
the criteria for recognition of a foreign proceeding. Subject to the public
policy exception provided for in Article 6, a foreign proceeding shall be
recognised if. (a) it is a proceeding within the meaning of Article 2 (a); (b) the
application has been submitted to the competent court; and (c) the application
meets the requirements of Article 15(2). The foreign proceeding shall be
recognized as a foreign main proceeding if it takes place in the State where the
debtor has the centre of its main interests or as a foreign non-main proceeding,
if the debtor has an ‘establishment’ within the meaning of Article 2(f). Suchan
application for recognition shall be decided upon at the earliest possible time.
Further, the court retains the power to modify or terminate the recognition, if it
is shown that the grounds for granting it were lacking or have ceased to exist.

Article 18 on ‘Subsequent information’, obligates the foreign
representative, following the time of his filing the application for recognition, to
promptly inform the court about: (i) any substantial change in the status of the
recognized foreign proceeding or the foreign representative’s appointment;

and (ii) any other foreign proceeding regarding the same debtor, that becomes
known to the foreign representative.

Article 19 on ‘Relief that may be granted upon application for
recognition of a foreign proceeding’, provides that upon the request of a foreign
representative, seeking relief urgently needed to protect the assets of the debtor
or the interests of the creditor, the competent court may grant relief of a
provisional nature. Such relief may be granted at any time after the filing of the
application for recognition sby the foreign representative and until the application
is decided upon by the court. The grant of reliefis discretionary and does not
flow automatically from the presentation of an application. Following are the
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yarious types of reliefs that canbe granted

@ staying execution against the debtor's assets;

\ y -

(i) entrusting the administration of the debtor s_assets locattel:ielr
the enacting State to the foreign representative or any
person designated by the court,

(in) suspending the right to transfer, encumber or dispose of any
assets of the debtor;

(v)  providing for the examination of witnesses or ta‘k.lr.lg 9f .
evidence concerning the debtor’s assets or liabilities; an

v) any other additional relief as available under the laws ofthe
enacting State.

Barring the exception under Ar‘ticle 21(1) (D »\{hen the Leelff hgerz::r:)t:g
may be extended, the provisional rel.ie.:t generally term;lnates :Tvma e
decides on the application for recogl.ntlonA Mor.eover, t . ; go?erfer ey e
grant relief under this provision if such relief would 1m

administration of a foreign main proceeding.

Article 20 lays down the ‘Effects of a foreign main proceeding .

iti reign main
Paragraph 1 describes the consequence of the ref:ogn.mon Qf q fgd aictions
& ows: (a) commencement or continuation of individu

proceeding, as foll execution against the debtor’s

concerning the debtor’s assets is st?y;d;. (t;l: et excumber or ispose
' : ion of therg i i
assets is stayed and; (c) suspension : e
of any assgts of the debtor. 1t must be noted that, while the :hf}iegeﬁ‘ects
under Articleld or 21 is subject to the discretion of the cou, ise, et By
attendant upon recognition under this amc}e are nr'landatory(iir-1 - o
automatically from the fact of recognition of the main procee ti) excepﬁor;
the scope of the stay andsuspension referred above. are subjec e
or limitation that might exist in the law of the enacting St?ftedwidu a_l&actions
i aying encement or continuationorn
stipulates that, the staying of commencement s
i : ded in paragraph 1, does
concerning the debtor’s assets as provi _ ‘
: ht t oinmence individual actions or proceedings, to the extent necessary
rightto ¢ ot



= = - :
fm;:r:elier.ve a hclfum against the debtor. This is intended to protect creditorsg
i smg their clafms be.ca_use of a stay, pursuant to the recognition of e;
i frr; ;r)r;laljn ;roceedlgg. Similarly the effects of recognition as enumerated in
fes 0€s not bar the right of a creditor
: . o request the commencem
of a proceeding under the msolvency laws of the enacting State =

Article 2] enumerates the ‘Relief that may be rranted upon reco nition

ofa foreign proceeding’ The court may, following the recognition of a foreign

proceeding and upon the request of th ' '
. . e foreign representati
appropriate relief, including; - i

(a) staying the commencement or continuation of individual actions

concerning the assets of the debtor. to the extent
! ; they h
A o Yy have not been stayed

(b) staying execution against the d !
ebtor’s assets to th '
has not been stayed under Article 20(1) (b); R

(c) suspending the right to transfer i
1 . encumber or otherwise dispose
of any assgts of the debtor to the extent this right has not been sus er?ded
under Article 20(1)(c), s

. (d) pr(?viding for the examination of witnesses, the taking of
evidence or the delivery of information concerning the debtor’s assets:

T, (e) entrustiflg the administration or realisation of all or part of the
ebtor’s assets located in this State to the foreign representative or another
person designated by the’court:

® extending relief granted under Article | 9(1); and

(8)  granting any additional relief avail
theenacting State. available under the laws of

e .Paragraph 2 au'thorises the court, following a specific request from
the foreign representative, to entrust the distribution of the debtor’s assets
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located in the enacting State to the foreign representative or another person
designated by the court. Such action can be taken only after the court. is
satisfied that the interests of creditors in this State are adequately protected.
In the event of granting reliet to a representative of a foreign non-main
proceeding , paragraph 3 requires that the court be satisfied that the relief
relates to assets that, according to the laws of the enacting State, should be
administered in the foreign non main proceeding or concerns information

required in that proceeding.

Article 22 on ‘Protection of creditors and other interested persons
enables the court to adopt the following measures : (a) The court may, at the
request of a person affected by the relief granted under Article 19 or 21, or
suo motu , modity or tenninate such relief. (b) While doing so, the court must
satisfy itself that the interests of the creditors and other interested persons,
including the debtor are adequately protected. (c) To ensure this, the court
may while granting relief impose such other conditions it deems appropriate.
The power of the court to ‘modify or terminate the reliefis regulated by Article
20(2) which states that “the scope of relief granted is subject to the laws of the
enacting State”.

Article 23 titled *Actions to avoid acts detrimental to creditors’,
provides that, upon recognition of a foreign proceeding, the foreign
representative had “procedural standing™ to initiate actions (also referred to as
‘Paulian actions’) to avoid or render ineffective, legal acts detrimental to the
creditors. Strong opposition was expressed in the Working Group on the
inclusion of this provision, as it had the potential of creating uncertainty about
concluded or performed transactions, thus affecting third parties who in good
faith, were unaware that a concluded transaction would be rendered ineffective.
However, the, provision was retained on the understanding that it only confers
standing to bring actions for consideration and not to specify which law was
applicable to a claim that a transaction should be avoided or rendered ineffective.

Article 24 on ‘Intervention by a foreign representative’ enables the
foreign representative to intervene in any proceeding in which the debtor is a
party, subject to other requirements of the laws of the enacting State are satisfied.
Such a ‘right to intervene’ isintended to give the foreign representative standing
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to appear in court and make representations in individual actions by the debtor
against a third party or by a third party against the debtor.

Chapter-IV on “Co-operation with Foreign Courts and Foreign
Representatives”, consisting of Articles 25 to 27 lays down the legal basis for
enabling court and other competent authorities in the enacting State to
communicate directly with, or to request information or assistance from foreign
courts or foreign representatives. A non-exhaustive list of the various modes
of implementing the co-operation requirements, is also provided . Article 25
lays down a general rule and mandates the court to co-operate to the maximum
extent possible with foreign courts or foreign representatives, either directly or
through a person or body administering a reorganisation or liquidation under
the law of the enacting State. More specifically, this provision empowers the
court to communicate directly to request information or assistance directly
from foreign courts or foreign representatives. It is interesting to note that in

the discussion of the Working Group some States had expressed doubts as to
whether a workable framework for judicial co-operation could be established
exclusively by way of a national statute, since it was difficult to incorporate the
concept of reciprocity in this Model Law. This view was not accepted, as the
Commission felt that many States considered themselves to be ina position to
provide a meaningful cross-border judicial co-operation in a national statute.
To that extent, the Commission felt that Article 21 offered an opportunity for
making the principle more concrete and adaptable to the particular
circumstances of cross-border insolvency. Inthis context, it is worth recalling
the conclusion reached by the Working Group at its earlier session “on the
possibility of undertaking work towards model treaty provisions or a convention

on judicial co-operation in cross-border insolvency, if the Commission at a
later stage so decided™®.

Article 26 authorises a person or body administering a reorganisation
or liquidation under the law of the enacting State, to cooperate to the maxirnum
extent possible with foreign courts or foreign representatives. Such co-

operation measures, in the discharge of'its functions, shall be subject to the
supervision of the court.

® A/CN.9/433, paragraph 20.
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Article 27 on ‘Forms of co-operation’, enumerates the following means

. “lementing the obligation of judicial co-operation, as set gut in Artalgs
B e”()' ' : ointment of a person or body to act at the direction ol the
| i mpl)llr)lication of information by any means considered z;p_propnate
" Cor.“ ) co-ordination of the administration and supervision ofthe
e ?OUfta (tcs and affairs; (d) approval or implementation by cogrts_ of
- asseonceming the ’co-ordination of proceedings ; (e) co-ordination
agreememsct roceedings regarding the same debtor; and (f) any other
Ogc‘j;'ct)ir;(;l;rlrt%r;rri of co-operation as provided under the laws of the enacting
addl

State.

Chapter V dealing with ‘Concurrent Proceedings’ con51sft‘s of Artlclei
inati rren
I ement and co-ordination ot concu
t0 32 deals with the commencet
22r;oceedings in the enacting State against the debtor and also seeks to regi[ui)af"cz
y di icle 28 on ‘Commencemen
tors. Article 2 o
rate of payment to the creditors. .
tll]chee,dingll)mﬁer the laws of the enacting State.provides that, upon dreco gmtilI(]);
I I oceeding aga
I he court can open an insolvency proce
e ing State(hereinafter “local
laws of the enacting State ter “loc

he same debtor, under the . i
Fmsolvency proceedings”), if the debtor has assets in thqt State. 'éhlstls 1?that
with the practice in many States. Article 28 also restricts ;he & etg S Ostate-

: = :

i fthe debtor located in the enacti

that proceeding to (a) the assets 0 : L
and é)b) to other assets of the debtor, to the extgqt negessz_iry t?j 1rr1p1re:rln i
operation under Chapter 1V. This provision 1s aime ab b
any,jurisdictional obstacles for the foreign represent.atlve whof ;, 1cred.1t0rs
Ope’ning of anlocal insolvency proceeding isin the best interests of th€ :

p :
Article 29 lays down the rules for co-ordination og _con.curren
proceedings (local ins;)lvency, proceeding and a foreign proceeding):

1 When a concurrent proceeding is taking place '%n the (einilit;r‘;/g
State, the. court shall seek co-operation under Chapter 1V of this Mode 4

B h
2 When a local insolvency proceeding 18 Faklpsc,ﬁll)lzcteh:; t e
time the épplication for recognition of the foreign proceeding 1s filed, .

ief i 1 must be consistent with the
(a)  anyrelief granted under Article 19 or21n -



local insolvency proceeding; and

(b) if'the foreign proceeding is recognised as a foreign main proceeding,
the Article 20 does not apply.

3.. When alocal insolvency proceeding commences after recognition
or after the filing of the application of the foreign proceeding, then:

(a) anyreliefgranted under Article 19 or 21 shall be reviewed,and if
found to be inconsistent with the local proceeding - shall to that extent of
inconsistency be modified or terminated;

(b) ifthe foreign proceeding is a foreign main proceeding, the stay

and suspension referred to in Article 20( 1), shall to the extent ofits inconsistency
be modified or terminated.

4. In granting, extending or modifying relief granted to a
representative of a foreign non-main proceeding, the court must be satisfied
that the reliefrelates to assets that, under the law of the enacting State, should

be administered in the foreign nonmain proceeding or concerns information
required in that proceeding.

Artiele 30 covers the rules concerning the ‘Co-ordination of more
than one foreign Proceeding. Besides reiterating the requirement of judicial
co-operation as outlined in Chapter-1V, Article 30 directs the court that:

(a) following the recognition of a foreign main proceeding, any relief

granted to a representative of a foreign non-main proceeding must be consistent
with the foreign main proceeding ;

(b) ifaforeignmain proceeding is recognized after the recognition of
a foreign non-main proceeding, then any relief granted under Article 19 or 2
1, to the extent of its inconsistency with the foreign main proceeding - shall be
reviewed and accordingly be modified;

(c) wherein after recognition of a foreign non-main proceeding,

another foreign non-main proceeding is recognised , the court shall grant,
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proceedings.

' ' { an
Article 31 lays down the presumption that,.m the abs§nc§ 0 rOOyf
: of recognitionofa foreign main proceeding, 1S P

other evidence, the fact o alocal insolvency

fthe debtor’s insolvency for the purpose of commencin
0

proceeding.

= . ines’
Article 32 lays down the ‘Rule of payment in concurrent r.ocete:dm. =
i : : ' rei
el : sct of its claim ina 1o
: rt payment In respec ;
tor who had received part pa: r a local
Acre(:ding may not receive a payment for the same claim undee T
prOCle ency proceeding, if the payment to other creditors of the sag}tor This
\% » : .
E ortionately less than the payment already received by the cfrfhl ol
pro}\)/ision does not affect the ranking of claims under the laws of the
pro

li itors of the
State, but is solely intended to establish the equal treatment of credito

same class.

Cross-
Guide to Enactment of the UNCITRAL Model Lawon Lr
Border [nsolvency

The Commission had earlier decided to formulate a Guide to Enactr(r;se':gcti
£the UNCITRAL Model Law on Cross-Border Insolveqcy. The prg;;o <
Zutdz which would contain background and explanatory informatio

icles, is primarily sistin

Model Law asawhole andto individual articles, 1s pnma;xly éztrir;ii : ;.:) : thgé
States in enacting and applying the Model Law. At 21 s - s =
 pta— the'td ra?tgll::lgzliiier?ztr E;iveyactive consideration

1 aucity o : :
il\iﬁi/jjt?)éclzugxzsgs Eince nylluch of the requisite material was t(; t;f:;)utr;i
i = f the current session and. other fravax prepara,o.d t.o i
1(r‘1 trl;:i?s)izrr: ;r)landated the publication of the final version of the Guide

.0

i Law, asa
prepared by the Secretariat together with the text of the Model

single document.

Adoption of the Model Law



UNCITRAL Model Law on Cross-Border Insolvency. Inadopting the Model
Law, the Commission recommended “that all States review their national
legislation on cross-border aspects of insolvency to determine whether the
legislation meets the objectives of a modem and efficient insolvency system,

and that, in that review give favourable consideration to the UNCITRAL Mode!
Law on Cross-Border Insolvency™.

As to the future course of work on the topic, the Commission the
proposal that it should prepare model provision for an international treaty, on
judicial co-operation and assistance in cross-border insolvency. Besides,
suggestions were made to explore the feasibility of work on various topics
like: legislative treatment of cross-border insolvency in the banking sand financial
services sector, preparation of model agreement, for cross-border co-
operaation in reorganisations of insolvent enterprises, conflict-of-laws solutions
in cross-border insolvency cases, and the effects of insolvency proceedings
on arbitration agreements and arbitral proceedings. After discussion, the
Commission decided that it would be preferable to evaluate the impact of the
Model Law on Cross,Border Insolvency, before undertaking work towards a
treaty or any other above mentioned topics. Towards this end, the Commission
proposed that the Secretariat should collect information and monitor developing
practices in the use of national laws based on the UNCITRAL Model Law.

The Sixth (Legal) Committee of the General Assembly, at its fifty-
second session recommended all States review their legislation on cross-border
aspects of insolvency to determine whether the legislation meets the objectives
of amodern and efficient insolvency systemand, in that review, give favourable
consideration to the Model Law, bearing in mind the need for an internationally
harmonzed legislation governing instances of cross-border insolvency.

Comments

The significance of the Model Law lies in the fact, that it seeks to
turnish the requisite statutory basis for the courts to communicate and request
information or assistance directly from foreign courts or foreign representatives.
Given the contemporary trends witnessing a growth in the volume of
international trade and the liberalisation of national economies, such an
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icl on’ ea
angement for enhanced ‘judicial co-operation could be deemed to b
arr

inty in trade and investments.
ine qua non for ensuring greater legal certainty int de and invest
Stt

ildi isti i Model Law embodies
ding on the existing practice, the
ApartfrombUﬂ e like dispz,nsing with formal procedures of

: ive elements L o J
certain progressive € atory and the legalisation of documents.

communication through letters rog

The importance of the Model Law is that it eﬂ%;c?ively. consfotl}dregzi
d mlines the existing Staie practice on the administration o 'oThb
. e dines and the co-ordination of concurrent pro.ceedmgs. us,
1'rtlsorlc\>]$?dczspar2fne;e ir?tegrated framework, harmonising the diverse practices
itp

ifficulties jonal jurisdiction
' ; i ficulties faced by national juris
¢ thereby offsetting the di 1 by natic '
4 t:me 'fnqlts)izlcir;g fraonzentary and disparate elements of foreign insolvency ldwsl;
! 1 : ork
lir“ll? fact that, the ;Aodel [aw aims to provide onl.y the ske}etal fram?(\:; i
osta'ming th’e bare minimum requirements - offering sufficient room
C .
application of the nationa

Ilaw - is evidence of the flexibility of the document.
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Terminology of the Guide, Chapterll Parties and Phases of privately-financed
infrastructure projects and Chapter V: Preparatory Measures.

In pursuance of the recommendation by the UNCITRAL Secretariat
to the thirtieth session of the Commission, it was decided to henceforth use the
words “privately-financed infrastructure projects” to refer to its work in this

field, rather than the words “build-operate-transfer” (BOT) which had been
so far used.

Privately -Financed Infrastructure Projects: Its Significance

In the case of privately financed infrastructure projects, the Government
engages a private entity to develop, maintain and operate an infrastructural
facility in exchange for the right to charge a price, whether to the public or to
the government, for the use of the facility or the services or goods it generated.
Such projects are considered to be significantly advantageous in two ways: (1)
They would enable States to achieve substantial savings in public expenditure
and to reallocate the resources that otherwise would have been invested in
infrastructure in order to meet more pressing social needs; (i) Since these
projects are built and, during the concession period, operated by the project
company, the State benefits from private sector expertise in operating and
managing the relevant infrastructural facility.

As any successful implementation of privately-financed infrastructural
project requires a favourable legal framework that fostered the confidence of
potential investors, while protecting public interest. It is against this backdrop
that the Commission mandated the Secretariat to review issues suitable for
being dealt with in a legislative guide.

Structure of the draft legislative guide and issues to be covered

At the current session, the Commission engaged in a general discussion
on the proposed structure of the draft legislative guides, as set out in the
Secretariat document A/CN.9/438. It was noted that in dealing with individual
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topics, the draft legislative guide should distinguish a:m(gnk;g t&l:slioclz:;:tnlnj
categories of issues: general legal issugs under the law.s ;) tt e il projec{g‘;
aues relating to legislation specific to pnvately—ﬁnanced infrastru 2
{S:tl)es that m?u,ht be dealt with at the regulatory level: and issues of a contrac

is g

nature.

As a general comment on the subject matters to be covered t;y et:teq
draft legislati:/e guide, the C ommissiqn .obs.erved that. mfra}itn.{:.:;l:; gr évat:c
increasingly involved the combined participation of public aut (l)llle ey gin i
sector entities - a development which needed to.be adequate )h g
Secretariat’s future work. Furthermore, it was poglte(i OUttthi tp reo}g;); teS e

i t for private participation in in rastructu . P
?nef(lztllselgget(;)bzpmany%actors, not limited to the (.)bgectlve of re(::rl?gnzﬁlel;
expenditure. It was noted that isspes pertaining to prlzza :nd S
infrastructure projects also involved issues of mgrket struc fure;he e
regulations. Hence, consideration of these 1dsiue; : cl:/;;c;:grgycz}rl kb

individual topics proposed to guide.
%i)?;lrl;ufls]gzrrlﬁ;%i several prpopOSals as to the contents of the future chapters

and requested the Secretariat to:

(a) To elabérate in Chapter-III (Qenergl Leglsltitrlevii
Considerations), on the different legal regimes governing the mfrastru? e
question, as well as on the services provided by the project company
in which there were significant differences among legal systems.

(b)  Toemphasise in Chapter-VI (The Project Agr_eement?,ttilrl]i
obligations Of the project company totransfer technology and also 1ssues relatiis

to competition policy;

(c)  Toconsiderin Chapter-VII (Government support)f, pfiists;ilg
ways in which privately-ﬁnanced infrastructure projects could be fact
with a minimum involvement of governmental guarantees.,

(d) To give particular attention in Chapter-?(l (Expiry, EXte;SSl}?j;

and Early Termination of the Project Agreement), tO l?ue;tlor(ljs sul<l:h g;ﬁ;:rsl ryeh
ies; ibility for ‘dual ia

of infrastructure and related properties, responsibility fo o



